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" LIBERTY " IN THE UNITED STATES 

BY ALLEYNE IRELAND 



FOUR generations have matured on the soil of the United 
States since the Constitution established the National Gov- 
ernment in 1787. What is the state of the Government, 
what is the state of the Nation today? 

In a country which has never suffered from warlike 
invasion, which has never had to pay the price of imperial 
responsibilities, which has never borne the yoke of mili- 
tarism, which has never faced the problems of over-popu- 
lation, which has never lacked the wealth necessary to give 
fulfillment to its hopes of social betterment; in a country 
endowed, above all other countries, with everything that 
nature can offer to the talent and industry of man, and in 
which man is endowed, above all other men, with every- 
thing that opportunity can offer to talent and industry — 
in such a country we might hope to find, after nearly a 
hundred and fifty years of self-determination, political and 
social conditions immeasurably superior to those which 
prevail in countries which have enjoyed none of the social 
immunities and few of the natural advantages with which 
the American people have been blessed. 

What are the actual facts as they face us today? Have 
the people of the United States provided themselves with 
a judicial system or with a parliamentary system greatly 
superior to those of England? Or with local governments 
greatly superior to those of Australia? Or with systems of 
food-production and distribution greatly superior to those 
of Denmark? Or with an educational system greatly 
superior to that of Scotland? Or with an industrial tech- 
nique greatly superior to that of France? Or with an 
administrative technic greatly superior to that of Can- 
ada? Or with a larger measure of social and political free- 
dom than may be found in any of these countries? 
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If these questions are answered in the negative, they 
must be supplemented by the further question : What, then, 
have the American people made of the extraordinary 
opportunities which have been at their disposal? If they 
are answered in the affirmative, we must then ask: How 
is it that these greatly superior achievements in politics, in 
administration, in jurisprudence, in education, in industry, 
in liberty, so far from having saved the United States from 
the social and political unrest which threatens the countries 
of inferior achievement, are associated with a thorough 
infection of discontent throughout the whole body of the 
nation? How is it that here, in this fortunate land, there 
should have developed so much radicalism, so much social- 
ism, so much syndicalism; that here the toll of crime, of 
misdemeanor, of business immorality, of political corrup- 
tion, of civic ineptitude should not be noticeably lighter 
than it is in those countries to which we are so superior in 
so many fundamental elements? 

As liberty is popularly supposed to be the one thing in 
which the United States is incontestably pre-eminent, and 
as pre-eminence in this particular is constantly urged in 
extenuation of admitted defects in other particulars, I will 
put American liberty to the test of some comparisons. 

What is the position in regard to social liberty? 

Is the Englishman, is the Australian, is the Dane, is 
the Scot, is the Frenchman, is the Canadian less free than 
the American to worship as he choses, to marry as he 
choses, to work as he choses, to idle as he choses, to save 
as he choses, to spend as he choses, to live where he choses, 
to travel where he choses, to eat, drink, and wear what he 
choses? 

If social liberty depends upon the protection of life and 
of property, if it depends upon the speedy and impartial 
administration of the law, if it depends upon freedom of 
the press, upon freedom of speech, upon freedom of as- 
sembly, upon freedom of contract, upon academic freedom, 
in what sense is any one of these peoples less free than the 
American people? 

To many people, perhaps to most people, " Social Lib- 
erty " means " Social Equality " ; but if these ideas are 
critically examined it is seen that they are not only different 
but also irreconcilable, and that the former refers to some- 
thing real and realizable, the latter to something unreal and 
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unrealizable. So far as social " liberty " is in any way 
affected by Government, it exists wherever there is equal 
status before the law, and every man is assured the free 
exercise of his talents and of his industry, and the free 
enjoyment of their rewards. From such freedom, however, 
there arises not social equality but social inequality, since 
talent and industry are unequally distributed. 

In regard to social " equality " it is sufficient to remark 
that it cannot be produced by equalizing incomes, since 
desires vary; or by equalizing educational opportunity, 
since abilities vary; or by equalizing social opportunity, 
since social preferences vary; or by equalizing possessions, 
since tastes vary. Even if there existed some unhappy land 
in which ignorance and knowledge, intelligence and stupid- 
ity, sloth and ignorance, culture and vulgarity were equally 
esteemed, you could not establish social equality there until 
you had accomplished the impossible task of standardizing 
desire, ability, taste, and social preference. 

When the appeal for social " equality " goes beyond a 
demand for equality of opportunity it becomes neither more 
nor less than an appeal for social injustice ; and in the mouths 
of the most vigorous of the appellants that is precisely what 
the demand means. It is a demand that equality of reward 
shall go hand in hand with inequality of service ; and it is 
justified by the extremists on the ground that the superior 
endowment which enables a man to give superior service is 
itself a basic injustice, inflicted by nature, which it is the 
duty of society to remedy by equalizing recompense. 

It is true that social liberty is a somewhat intangible 
conception, that it rests largely upon subjective considera- 
tions, and is, therefore, impossible to define in exact terms. 
Political liberty is, in these respects, a more satisfactory sub- 
ject of discussion. Do the American people enjoy more 
political liberty than other self-governing peoples? 

The only practical test of the amount of political lib- 
erty yielded by any form of government is to determine the 
extent and character of the control exercised over legisla- 
tion and over high administrative officials by the voting 
population. Subjected to this test the political system of 
the United States appears to yield less liberty than any 
other system in operation under a " popular " constitution. 
For the purpose of illustration I will compare some fea- 
tures of the American and of the British systems. 
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In England, then, the voice of Parliament is authori- 
tative. Any legislative measure, whatever may be its provi- 
sions, duly passed by the Commons and the Lords and signed 
by the King becomes the law of the land, and remains the 
law of the land unless and until it is amended or repealed 
by the same agencies. In practice it is the will of the House 
of Commons — the elected branch of the legislature — which 
is supreme. This supremacy is challenged only by the 
power of the sovereign to withhold his assent from legisla- 
tion; and the latest exercise of this power was made more 
than two hundred years ago. Until within the past decade 
the House of Lords had the power to kill measures sent up 
from the Commons. This power has been taken away, but 
even while it remained, a resolute ministry, backed by the 
House of Commons and by popular sentiment, could force 
a measure through the Lords by threatening the creation 
of new peers — a threat which has been effective on more 
than one occasion. 

What is the situation in the United States in regard to 
this phase of legislation? Neither Congress nor a State 
Legislature possesses the power to translate into effective 
law the will of the people's representatives. Whatever law 
an American legislature passes must, if it is to stand the test 
of an appeal to the Supreme Court of the United States, 
conform with the principles laid down in the Federal Con- 
stitution. Nor is this the only limitation upon the legis- 
lative expression of the citizens' wishes. Federal legisla- 
tion is subject to the Presidential veto; State legislation is 
subject to the veto of the Governor; and this power of veto 
is exercised every year over a large number of measures 
which have passed both houses of a legislature. 

The power of the Supreme Court to declare legisla- 
tion to be unconstitutional has the practical consequence 
of making that Court a legislative as well as a judicial body. 
It cannot, of course, initiate legislation, but it can and does 
exert a powerful influence over the initiative function of 
legislatures, and where this influence does not suffice to keep 
legislatures within the bounds of the Court's interpretation 
of the Constitution it can and does destroy the offending 
measure. The United States Supreme Court, unlike the 
Judicial Committee of the Privy Council or the Supreme 
Court of Judicature in England, has before it not only the 
litigants but also the law itself. 
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So far, then, as political freedom resides in the untram- 
meled right to make law of the people's wishes, the Ameri- 
can is less free than the Englishman. Indeed, the restrain- 
ing hand which the Constitution holds over American 
legislation is regarded by many eminent authorities as one 
of the most beneficent features of the American plan of 
government. The point is precisely defined by President 
Nicholas Murray Butler in his most interesting and sug- 
gestive volume, Is America Worth Saving? He says : 

Without Constitutional limitations, the Congress of the United 
States would be as sovereign as is the House of Commons, and all 
those precious immunities that are set out in the Constitution and its 
amendments and as to which the individual citizen may appeal to the 
judiciary for protection, would be placed upon the same plane as a 
statute authorising the appointment of an interstate commerce commis- 
sion or one denouncing a monopoly or other act in restraint of trade. 
It must not be forgotten that there is no such thing as an unconstitu- 
tional law in Great Britain. The fact that the Parliament enacts a law 
makes it constitutional, no matter what its effect upon life, liberty or 
property may be; for Parliament is sovereign. To propose to import 
this condition into the United States is not Progress but reaction. 

Those who are in favor of making American legislation 
more closely representative of the political opinion of the 
country deplore the existence of those constitutional restric- 
tions which President Butler praises. They point out that 
these limitations actually deprive the people of that full 
sovereignty which is implied in Lincoln's immortal phrase 
" That government of the people, by the people, and for the 
people, shall not perish from the earth." They assert that 
the enforcement of a code of political morals drawn up in 
the eighteenth century prevents the American people from 
securing that progress in self-government which is to be 
observed amongst other peoples. " The human will in its 
collective aspect," says Mr. Herbert Croly, " was made 
subservient to the mechanism of a legal system." 

The evil consequences which flow from these limitations 
on political free-will are reflected, according to this view, 
not only in the quality of legislation but also in the quality 
of legislators. 

" If a legislative body," asks Professor Franklin H. 
Giddings, in a recent article, " whether Federal Congress 
or State Legislature, can be overriden by higher authority, 
can it in the nature of things psychological feel a profound 
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sense of responsibility; and if it does not feel responsibility 
can it in the long run attract men of the largest calibre and 
the highest quality? " 

However widely students may differ as to the advis- 
ability of preserving those restrictions which the Constitu- 
tion imposes upon political liberty in the United States, 
there are in active operation other restraints which are 
regarded as odious by every decent citizen, but which, 
nevertheless, are constantly and effectively employed to 
destroy the power of the voters. 

It is surely a matter of great significance that in the 
national electoral campaign of 1912 the Democratic plat- 
form and the Progressive platform should each have made 
the specific charge that representative government had been 
destroyed in the United States. The Democratic platform 
said: 

We call attention to the fact that the Democratic party's demand 
for a return to the rule of the people, expressed in the national plat- 
form four years ago, has now become the accepted doctrine of a large 
majority of the electors. We again remind the country that only by 
the larger exercise of the reserved power of the people can they pro- 
tect themselves from the misuse of delegated power and the usurpa- 
tion of governmental instrumentalities by special interests. . . . 
The Democratic party offers itself to the country as an agency through 
which the complete overthrow and extirpation of corruption, fraud and 
machine rule in American politics can be effected. 

The Progressive party platform stated: 

Political parties exist to secure responsible government and to exe- 
cute the will of the people. From these great tasks both of the old 
parties have turned aside. Instead of instruments to promote the gen- 
eral welfare, they have become the tools of corrupt interests, which 
use them impartially to serve their selfish purposes. Behind the os- 
tensible government sits enthroned an invisible government, owing no 
allegiance and acknowledging no responsibility to the people. To de- 
stroy this invisible government, to dissolve the unholy alliance be- 
tween corrupt business and corrupt politics, is the first task of the 
statesmanship of the day. 

We have here a state of affairs which is almost unpre- 
cedented in the history of modern democracy. One of the 
older parties charges the other with having destroyed the 
rule of the people, and with having debauched the Govern- 
ment; the new party, which was specifically a party of pro- 
test, charges both the older parties with having sold their 
political honor to corrupt interests. This is something quite 
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different from the usual party rivalries founded upon 
divergence of view as to matters of national policy. It is no 
longer a question of protection or a tariff for revenue only, 
of preponderating State control or preponderating Federal 
control, of extravagance or economy in the public admin- 
istration; it is a question of whether or not the whole pur- 
pose of American political institutions has not been de- 
feated by the corruption of the political agencies. 

If anything more were needed to sustain the view that 
government of the people had survived and nourished, and 
that government by the people and for the people had fallen 
by the political wayside, it could be found in the gen- 
eral tone of political discussion in the various organs 
of public opinion during the past twenty years. There 
has been constantly presented in the writings of 
serious men — whether in the press, in the magazines, 
in the proceedings of scientific societies, or in 
books — a clear conviction that government in the United 
States has passed from the control of the people to 
that of the party machines, that these machines are serving 
the ambitions of party politicians instead of the public inter- 
est, and that they have gradually come to draw their power 
not from the support of public opinion but from that of 
financial and industrial autocracy. 

In recent years a new form of special control has arisen, 
that of strongly organized and heavily financed minorities ; 
and this control is even more dangerous to political liberty 
than that of the party machines, for it is not only free from 
the check which internal rivalries exert upon machine poli- 
tics, but also enjoys the insidious advantage of being able 
to masquerade as the agent of a " popular " demand. 

The considerations advanced up to this point have been 
those suggested chiefly by an examination of political de- 
terminism in the United States up to the eve of the Great 
War ; that is to say under conditions normal in the sense that 
for nearly fifty years the democratic institutions of the coun- 
try had been subjected to no greater strain than is incident 
to the ordinary conduct of civil government of the modern 
type. 

What has happened to the American political system 
since the United States entered the war in 1917 has dis- 
closed with unmistakable clearness that whatever measure 
of political freedom actually belonged to the American peo- 
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pie was endowed with no such security of tenure as the Con- 
stitution was supposed to guarantee. 

The war compelled the United States, as it had com- 
pelled Great Britain and France, to abolish democracy for 
the duration of the war, in order that when the war was won 
the world might be made safe for the kind of democracy 
which had to retire into the remote background while the 
world was being made safe for it. This tacit admission of 
the weakness of democracy on the administrative side was 
forced upon the democratic world by the unanimous opin- 
ion that the problems of the war could not be solved by the 
quibbling artifices of politics, that, confronted with the grim 
elements of stark reality, democracy must forswear its al- 
legiance to oratory, to procrastination, to large promise, and 
to small performance, and, for a while at least, accept those 
cold, hard facts of human experience, formerly the butt of 
its demagogic wit, the despised counsellors of its ease, the 
unheeded beggars at the wheels of its haste. 

Committed to this course by the obvious necessities of 
the occasion, the American people outdid their democratic 
brethren the world over, and even their autocratic rivals in 
Central Europe, in the matter of conferring power upon 
their chief executive. 

Taking all in all, no man has ever wielded greater au- 
thority, less conditioned, than that which the war legislation 
of Congress placed in the hands of President Wilson. No 
one who appreciates the full gravity of the world-situation 
in 1917, who understands the peculiar difficulty of carrying 
into war a population as racially varied as that of the United 
States, who is aware of the extent to which that population 
had been drugged into a false sense of safety by the political 
rhapsodists and by the professional pacifists, can doubt that 
the brilliant and effective part played by the country in the 
great conflict was due primarily to the unlimited war pow- 
ers vested in the President, and to his unflinching employ- 
ment of them. 

He had the courage to discard with the utmost prompt- 
ness principles hitherto regarded as the cornerstone, the pil- 
lar, and the arch of American Democracy, and to consign 
to the limbo of exploded fallacies, decentralization as the 
soul of government, competition as the soul of efficiency, and 
individualism as the soul of politics. As the days passed 
and the advantages of a strong centralized authority became 
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increasingly apparent, public sentiment hailed with satis- 
faction each fresh proof that the war was to be conducted 
with a close regard for the realities, and that peace methods 
based upon idealistic theory were being rapidly abandoned 
for war methods based upon practical expediency. 

No sooner had the exigencies of war lifted their unify- 
ing pressure from the American spirit than the general de- 
mand arose that the war powers of the government should 
be given up, that the " freedom " of American life should 
be restored. This was, of course, to be expected; and a 
similar demand had arisen in all countries. What is to be 
observed as a phenomenon closely related to the question of 
political free-will in the United States is that it has been 
found more difficult here than elsewhere to secure a return 
to the normal, peace-time functioning of government. 

Those who entertain a confident assurance that the 
United States Constitution safeguards effectively the liber- 
ties of the American people, that facts inconsistent with this 
belief do not destroy the premise, but merely prove that all 
human institutions, even the Constitution, lack something 
of perfection, would do well to ponder the words of the 
Hon. Charles E. Hughes, formerly a Justice of the Supreme 
Court of the United States. Speaking on June 21, 1920, at 
the centenary celebration of the Harvard Law School As- 
sociation, he said : 

We went to war for liberty and democracy, with the result that we 
fed the autocratic appetite. And, through a fiction, permissible only 
because the courts cannot know what everyone else knows, we have 
seen the war powers, which are essential to the preservation of the 
nation in time of war, exercised broadly after the military exigency 
had passed and in conditions for which they were never intended, and 
we may well wonder, in view of the precedents now established, 
whether constitutional government as heretofore maintained in this 
republic could survive another great war even victoriously waged. 

Coming from such a source — from a man of high dis- 
tinction in the public life of the nation, from a man whose 
sobriety of thought and whose legal scholarship are univer- 
sally respected, from a man who has sat in that very Court 
which is the depository of the Constitutional rights of the 
American people — the words I have placed in italics carry 
a significance which cannot be mistaken. 

From what has gone before it is difficult to escape the 
conclusion that if the test is the power to control legislation 
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and to give expression to the popular will in matters of 
broad national policy, the American people do not enjoy a 
larger measure of political freedom than is enjoyed by other 
peoples. Do they enjoy more liberty if the test is the power 
to control the conduct of the higher administrative officials? 

In the United States, as in England, the highest admin- 
istrative officials of the National Government are members 
of the Cabinet ; but no two bodies could be less alike, meas- 
ured by their responsibility to the people,than those which 
assemble, respectively, at the White House and at No. 10 
Downing Street. The members of the English Cabinet are 
selected by the leaders of the political party which, for the 
time being, holds office. Each of them must sit either in the 
Upper or in the Lower House of Parliament. Thus all 
the great officers of State are compelled to face their 
political opponents day by day when Parliament is in ses- 
sion, must be constantly prepared to explain and defend the 
policy of the government, and must answer questions in re- 
gard to matters with which their respective departments 
are concerned. For example, if the Postmaster General 
should allow his department to deteriorate to a point where 
it no longer rendered efficient service to the public, any 
member of the House in which the Postmaster General has 
his seat can, in the form of a question, confront that official 
with specific instances of incompetence, can demand an ex- 
planation, and can threaten to make the matter a parliamen- 
tary issue unless conditions are speedily improved. 

What applies to the Post Office, applies equally to every 
department of the public service, so that the representatives 
of the English people are at all times in a position where 
they can call to account the head of any department of the 
executive government; and this check is exercised in such 
a way that the complaint and the official explanation are 
spread upon the record of Parliament, and are, within a few 
hours, offered to the eye of every Englishman who reads a 
newspaper. 

Nor is it possible for an official thus held to his respon- 
sibility to treat the matter lightly, to say that there is noth- 
ing in the complaint but political venom, or to decline the 
challenge of the enquiry, or to meet the criticism by a blunt 
denial of the facts or by a lip-service to efficiency. If he 
should follow any of these courses he imperils not only his 
own tenure of a lucrative post, not only the tenure of similar 
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posts by his political associates, but also the tenure of office 
by his party. And this peril is not one which lies, in the 
chances of a distant election, it is one with which he and his 
party can be confronted at any moment. Under the Eng- 
lish system, which allows a national election to be held at 
any time when the party in power fails to secure a majority 
on any important motion in the House of Commons, a very 
narrow limit is set to the defiance which the heads of the 
government departments can offer to well-founded criticism 
of the conduct of public business. 

Everyone who is familiar with the conduct of great en- 
terprises, whatever may be their special character, knows 
that the only form of control which is in any real sense ef- 
fective is that which rests upon the ability to fix responsi- 
bility squarely on a particular individual, and upon the 
power to make that individual himself pay the price of his 
shortcomings. 

This form of control the Englishman holds over every 
man who fills a political office in the national government. 
Does the American hold any such control over the high of- 
ficials of the Federal Government? 

As in England, so in the United States, the Cabinet is 
composed of the heads of the great administrative depart- 
ments, and are political appointees in the sense that they are 
chosen by the President from adherents of his party. But 
here the similarity between the two bodies ceases. The 
President's Cabinet is not responsible to the country for a 
programme of legislation ; it is not responsible to Congress 
for the efficient discharge of departmental business. Short 
of the commission of gross acts of malfeasance, for which 
removal from office might be attempted by the difficult and 
uncertain process of impeachment, a member of the Presi- 
dent's Cabinet has nothing to fear from public indignation 
or from any act which lies within the power of the people's 
representatives in Congress; and he can retain his place in 
the Cabinet and his control of his department for four 
years (or for eight, as the case may be) upon the single con- 
dition that he remains persona grata at the White House. 

I may recall to the reader's attention another peculiarity 
of the American political system which seriously restricts 
the political freedom of the American people. In England, 
and in all other countries having what is accurately and suc- 
cinctly described as " responsible " government, the party 
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in power is always in the position to carry out its pro- 
gramme of legislation, so long as it commands a majority of 
legislative votes ; and when it no longer commands this ma- 
jority it relinquishes the reins of government into the hands 
of those who can muster the following necessary to carry 
out a legislative programme. In the United States, how- 
ever, as everybody knows, the power of legislation may be in 
the hands of a Republican Congress ,and the veto power in 
the hands of a Democratic President, or vice-versa ; and one 
party may have a majority in the Senate and the other party 
in the House of Representatives. 

Thus, to go no further in these comparisons, we fre- 
quently observe the position to arise when the Senate can 
shift its responsibilities to the shoulders of a hostile majority 
in the House of Representatives, when the House can shift 
its responsibilities to a hostile majority in the Senate, and 
when Congress, if the Senate and the House are in agree- 
ment, can find an alibi to any charge by pointing to the veto 
of a President who belongs to the opposite party from that 
which controls the Congressional majorities. 

It is clear that in a system of this kind it is extremely dif- 
ficult for the people to fix responsibility and to secure a rem- 
edy either for a political or for an administrative situation 
which has become intolerable to them. The people have, in 
fact, no quick asset of political power; and their lack of this 
power is at the root of their political impotence. 

The foregoing discussion has, I venture to think, shown 
that there is little justification for the common boast that in 
the United States Liberty flourishes with an exuberance 
elsewhere unknown. It is not to be supposed that the intel- 
ligent and informed people of the country labor under any 
such mistaken idea; but the illusion is widespread, and it is 
only one of many misconceptions as to the real character of 
American life which have been fostered by the misguided 
enthusiasm of the sentimentalists and by the shrewd policy 
of the politicians. 

There are times, no doubt, in which a people are not 
seriously injured by looking at their institutions of govern- 
ment through a pink, moist haze of optimism ; but he is in- 
deed blind who cannot see that the present is not one of those 
times. 

Evidence accumulates on every side of an approaching 
crisis not only in the political and social life of the United 
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States, but in that of the world at large. If this crisis is not 
met with the most courageous frankness the consequences 
will be disastrous beyond any computation. 

The most valuable service which the American people 
can render to humanity today is to come down out of the 
clouds, to adjust its dogmas to the actual conditions of life 
on this planet, and to accept in regard to the operation of 
democratic methods of government the clear verdict of com- 
mon sense instead of the windy assurances of orators. 

Alleyne Ireland. 



